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Current Lopics. 

| ie setting aside by the Supreme Court 
of New Jersey of a verdict for $5,000, 
obtained by Abraham L. Graham against a 
New Jersey trolley company, for the death of 
his four-year-old child, has caused one of our 
contemporaries to inquire seriously whether 
trial by jury in that State has not been prac- 
tically abolished. The decision, it is said, for 
the third time sets aside the same verdict, 
rendered each time by a different jury. Chief 
Justice Magie, who wrote the prevailing 
opinion, while conceding that the case is 
extraordinary, held that the facts adduced 
plainly indicated that the verdict was the re- 
sult of ignorance, passion, prejudice or cor- 
ruption; though not holding that no damages 
should have been awarded, the court re- 
garded the sum of $5,000 as grossly exces- 
sive. Justice Magie said, on this point: 
“The damages properly to be awraded in | 
the case were such as would compensate the | 
father for the reasonable expectation of | 
pecuniary benefit from the deceased during | 
the period of his minority, when he owed 
service to his father. To fix the precise | 
amount that would compensate the father 
would perhaps be difficult, perhaps impos- 
sible, but it is not impossible to determine 
that $5,000 far exceeds any reasonable prob- 
ability of pecuniary benefit from the con- 
tinued life of the deceased. Looking at the 
liability of the father for the support, mainte- 
Vout. 60— No. 21. 








nance and education of the child during 
minority, and considering what pecuniary 
benefit the father would receive from the 
son’s earnings during or after maturity in 
the most favorable aspect, it is plain that the 
award far exceeds any possible amount of 
such pecuniary benefit.” It is to be remem- 
bered that the right of action in the case of 
death by wrongful act is entirely statutory. 
At common law no such civil action could be 
maintained, a life not being regarded as prop- 
erty; but such action was given in England 
in 1846 by Lord Campbell’s Act. Similar 
statutes have been passed in most of the 
United States. In the case of the death of 
minors, the general rule is, we believe, that 
the pecuniay loss must be based upon the 
reasonable expectation of pecuniary benefit 
from the life of the deceased. According to 
Bouvier’s Law Dictionary, excessive dam- 
ages may be a cause for granting a new trial 
first, where the measure of damages is gov- 
erned by fixed rules and principles, as in 
actions on contracts or for torts to property, 
the value of which may be ascertained by 
evidence; secondly, in suits for personal in- 
juries where, although there is no fixed cri- 
terion for assessing damages, yet it is clear 
that the jury acted from motives of passion, 
partiality or corruption. (10 Ga. 37.) The 
New Jersey case appears to be on all fours 
with this. The power of the court to set 
aside such verdicts either when they are, in 
its opinion, either grossly excessive or unrea- 
sonably inadequate, seems beyond question. 
The court would be derelict in its duty if it 
allowed a verdict to stand in either case. In 
many cases the court contents itself with ex- 
pressing dissatisfaction with the verdict, 
while refusing to interfere with it, recogniz- 
ing that the power it possesses should be ex- 
ercised sparingly and with much caution. 
Cases in which three concurrent verdicts 
have been thus set aside doubtless are com- 
paratively rare, but because the court still 
holds to its opinion, while the jury still ad- 
heres to its, it does not follow that “ trial by 
jury has become a mere form, without effect.” 
With the verdict of the jury that the plain- 
tiff was entitled to recover, the court did not 
interfere; the question was one as to amount 
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of damages sustained, and as to that the law Judge Gibbons denies, with much. spirit, 


gives the court a duty to perform which it 
appears to be performing without fear or 
favor. 


The opinion of Judge Gibbons, of the 
Cook County (Ill.) Circuit Court, in People 
ex rel. Hartigan v. Leibrandt, holding the 
so-called “ Flag Law” passed at the last 
session of the legislature of Lilinois uncon- 
Sec- 
tion 1 of the Act provides that “it shall be 
unlawful for any person, firm, organization 
or corporation to use or display the national 


stitutional, makes interesting reading. 


flag or emblem, or any drawing, lithograph, 


engraving, daguerreotype, photograph or 
likeness of the national tlag or emblem, as a 
medium for advertising any goods, wares, 
merchandise, publication, public entertain- 
ment of any character, or for any other pur- 


pose intended to promote the interests of 4 


such person, firm, corporation or organiza- 
tion.” The act also provides a fine of not 


less than $10, or more than $100 for each vio- 


fine and costs imposes imprisonment in the 
county jail at the rate of one day for each 
dollar of fine and costs. It further provides 
that one-half of the fine, shall go to the in- 
former. Judge Gibbons makes very plain 
his belief that all such laws as this serve no 
useful purpose, but on the contrary provoke 
strife, ill-will and litigation. 
gument is directed against the provision re- 
lating to informers, which he holds is clearly 
contrary to the spirit of the Constitution of 
Illinois. 





the allegation that the common use of the 
ilag is calculated to abate our veneration oi 
it. He adds: 


li the common use oi the flag is to abate our 
veneration tor it, why did our solons pass a law 
making it compulsory upon those in charge to uy 
the national emblem from the flagstaff of every 
school-houses Wii the sight of the tlag tloating 
irom the flagstaff enkindle patriotism in the breasts 
of the school children, and quench such emotions 
when their 


emblem is to 


its picture is on the oi 


li 
detract from the reverence we entertain for that 


seen covers 


books? the common use oi an 
is the embiem of Chris- 


the 


which it represents, why 


tianity made beautiful 


regalia of the Knight Templars and the artistic 


sO conspicuous in 
decorations and ornamentation oi church edifices? 
And why are millions of tlags carried and why 
used jor decorations on the 4th of July and other 
national holidays? It is no evidence of intention 
to disgrace the flag ior business men to adopt its 
picture or lithograph as a trade-mark. The men 
who to-day are being prosecuted under this law 
would home and kindred and 
rush to the front to defend the honor and glory oi 


the dear old flag. 


to-morrow leave 


We need no flag law in the 


‘ , : : : | State of Illinois to make men patriotic, to prevent 
lation, and in default of the payment of the | 


men trom desecrating the flag. Every man in all 
this land vies with his neighbor in showing devo- 
tion, loyalty and reverence to the flag, and it is a 
reflection upon the loyalty of the people of Illinois 
to have enacted such a law. 


Constitutional Amendment No. 4, which 


| it is believed was ratified by the people of 


His main ar- | 


“The law,” says the court, “ au- | 


thorizes a private informer to institute the | 


suit in the name of the people, and the mere 
institution manner makes 
the public prosecution the private suit of the 
party, and also deprives the governor of his 
constitutional prerogative, and it is therefore 
void.” 


thereof in such 


In some interesting obiter the court 
registers its opinion that legislation, no mat- 
ter what its character or severity, can never 
make men patriotic or religious, and quotes 
the well-known couplet: 

“°Tis home felt the 

sigh, 
For which he loves to live pr dares to die.” 


pleastre prompts patriot’s 


| of 





the State at the recent election, adds to sec- 
of article 6, of the Constitution of 
New York, the following words: “ When- 
ever and as often as a majority of the judges 
of the Court of Appeals shall certify to the 


tion 7 


governor that said court is unable, by reason 
the accumulation of causes pending 
therein, to hear and dispose of the same with 
reasonable speed, the governor shall desig- 
nate not more than four justices of the Su- 
preme Court to serve as associate judges of 
the Court of Appeals. 
nated shall be relieved from their duties as 
justices of the Supreme Court and shall serve 
as associate judges of the Court of Appeals 
until the causes undisposed of in said court 
are reduced to 200, when they shall return 
to the Supreme Court. The governor may 
designate justices of the Supreme Court to 


The justices so desig- 
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fill vacancies. No justice shall serve as 
associate judge of the Court of Appeals ex- 
cept while holding the office of justice of the 
Supreme Court, and no more than seven 
judges shall sit in any case.” By virtue of 
this amendment, if adopted, the Court of 


made by the Master of the Rolls, during the 
colloquy which occurred on the hearing, was 


| that the plaintiff was, in effect, asking the 
|} court “to turn the copyright which was 


Appeals of this State will, some time after | 


January Ist next, have eleven instead of 
seven judges on its bench, and as the calen- 
dar of the Court is overburdened with cases, 
the additional judges are likely to remain 
in their positions for a considerable length 
of time. There is, of course, no lack of can- 
didates, and the governor will probably have 
an “embarrassment of riches” to choose 
After the 


judges shall have been selected, the governor 


from. four Court of Appeals 
will still have the appointment of an equal 
number of attorneys to fill their places on 
the Supreme Court bench. 
numbered 3 on tlie ballot also gives to Gov- 


The amendment 


ernor Roosevelt powers of appointing jus- 


tices to expedite the hearing of appealed 


cases. It relates to section 2, article 6 of the 
Constitution. This section as it now stands 
permits the governor to make temporary 
designations in case any justice of the Ap- 
pellate Division is absent or unabel to act. 
The amendment adds to this that the gov 
ernor may also make such designations “ in 
case the presiding justice of any Appellate 
Division shall certify to him that one or 
more additional justices are needed for the 
speedy disposition of the business before it.” 


In the English copyright decision, to 
which we have heretofore referred (p. 113, 
ante), it will be remembered that Mr. Justice 
North decided in favor of the London Times’ 
claim of copyright on a number of speeches 
made by Lord Roseberry, which John Lane, 
the publisher, had made up into a volume of 
speeches, using reports taken from the col- 
umns of the Times. 


upon the theory that the words being Lord 


Mr. Lane proceeded 


Roseberry’s, and he never having parted 
with his literary rights in the same, he might 
do with them as he pleased. This appears 
to be the view of the English Court of Ap- 
peal, which has reversed the decision of Jus- 
tice North. One of the strongest points 





benefit of authors into an 
It is diffi- 
cult to see how a shorthand reporter can be 
regarded as an author in the contemplation 
of the Copyright .\ct, or to assign any good 


created for the 


act for the benefit of reporters.” 


reason why he should be entitled to protec- 
tion on such reports, especially where, as in 
the delivery of an important speech in parlia- 
ment, it is to be presumed that a number of 
reports of the same speech will be made. 
There would seem to be little doubt that the 
statute relating to lectures, which provides 
that in order to obtain the benefit of the act, 
the lecturer shail give at least two days’ no- 
tice in writing to two justices living within 
five miles of the place of its proposed deliv- 
ery, does not refer to public addresses in 
It also ap- 
pears to have been a dead-letter for all practi- 


parliament or on the platform. 


cal purposes. The case will now go to the 


House of Lords, and we shall see what the 


highest court in England thinks of the at- 


tempt of the Times to establish a monopoly 
in speeches simply because they have been 
It should be 
added as a qualifying clause to the above, 


taken down by its reporters. 


that the Times claimed copyright only in its 
own reports, and did not intend, of course, 
to deprive the speaker of his right to have 
his own reporters take down his words and 
Our own opinion 
is that such addresses, not including those 


copyright such report. 


delivered to limited audiences, such as those 
at a university, become public property so 
soon as they are delivered. A decision to 
that effect, it seems to us, would resolve 
all of the difficulties which hedge 
around any other contention. 


nearly 


— 


Hotes of Cases. 

Estoppel by Declarations.— In Crosby v. Meeks, 
decided by the Supreme Court of Georgia in July, 
1899, it was held that where there is a dispute be- 
tween a company and an individual as to which of 
the two owns a tract of land, and the agent of the 
company has falsely and fraudulently represented 
to such other claimant that his company has title 
to the property, and “ back deeds” to the same, 
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and, acting upon this, such other claimant pur- 
chases from the company an interest in the land, 
and receives from the company a deed thereto, 
which interest he, for value, transfers by deed to 
an innocent purchaser, who likewise acts upon the 
representations made by said agent, the agent is 
afterwards estopped from setting up title in his 
Own name against such purchaser. This is true 
though such agent may afterwards acquire a per- 
fect legal title to the property, not derived from 
either of the claimants above mentioned. The 
court said in part: 

Counsel for plaintiff in error seem to rely upon 
the position that Crosby, as an individual, was a 
Stranger to this transaction between the !umber 
company and Denton, and that, as strangers can 
neither take advantage of nor be bound by an 
estoppel, the binding effect was between the im- 
mediate parties or their privies in blood, in law 
or in estate. As a proposition of law there can be 
no question about the soundness of the principle 
that when one makes a false representation touch- 
ing the validity of the title to property that he sees 
is about to be transferred to an innocent pur- 
chaser, upon which representation the latter has 
acted in good faith, and upon the faith of which 
he has bought the property, the former cannot 
thereafter set up as against such purchaser or his 
vendee or privies in estate any claim in himselt 
adverse to what he had previously commended as 
a perfect title. It manifestly makes no difference 
in what capacity he made such representation, 
whether on his own account, acting in his indi- 
vidual interest, or whether he was acting as agent 
in the interest of another. It is true that for the 
fraudulent misrepresentations of an agent acting 
in the course of his employment the principal is 
also bound, but it does not follow from this that 
the agent is not himself likewise individually and 
personally liable. Instead of being a stranger to 
the transaction, he is a direct participant in it, and 
in making the false representations he is respon- 
sible individually for the perpetration of the fraud, 
and is liable in damages as an individual to any 
one who has acted upon such representations to 
his injury. It was accordingly held in the case of 
Campbell v. Hillman (61 Am. Dec. 195) that an 
agent is responsible individually to a purchaser for 
fraud committed by him in the sale of property, 
although he does not profess tu sell the property 
as his own, but acts throughout in his capacity as 
agent. It was further held in the same case that 
“an agent is not absolved from liability for mis- 
representation as to his principal’s title to slaves 
by the mere fact that he informed the purchaser 
that his principal derived title under a will, which 
the purchaser had sufficient time and opportunity 
to examine, where the purchase was made upon 
the faith of the agent’s representation that his 
principal had a good title, and the representation 








was calculated to induce belief and prevent further 
inquiry.” In Mechem, Ag. (sec. 573 et seq.), this 
question is lucidly discussed, and the personal lia- 
bility of an agent for representations made in be- 
half of his principal is clearly recognized. Among 
other things on this subject, that author says: “ It 
does not relieve the agent that the wrong was 
committed with the knowledge of the principal, 
or by his consent or express direction, because no 
one can lawfully authorize or direct the commis- 
sion of a wrong. A fortiori is it no defense that 
the agent, in committing the wrong, violated his 
instructions from his principal. Neither is it ma- 
terial that the agent derives no personal advantage 
from the wrong done. All persons who are active 
in defrauding or injuring others are liable for what 
they do, whether they act in one capacity or an- 
other.” It is really the person who directly par- 
ticipates in the perpetration of the fraud, whether 
he is acting for himself or another, as principal or 
agent, who is especially and particularly liable to 
the party wronged. In entire accord with these 
views are the decisions of this court in the cases of 
Nussbaum v. Heilbron (63 Ga. 312) and Roberts 
v. Davis (72 Ga. 819). From these principles we 
think it necessarily follows that if the defendants 
in this case had acted upon the false and fraudu- 
lent representations of Crosby, acting as agent for 
the lumber company, and in consequence had 
been forced to surrender the possession of land 
bought by them in good faith, a right of action 
for damages in their favor against the agent as an 
individual could clearly have been maintained. If 
this be true, then certainly they have a right to 
defend a suit instituted by Crosby himself, the 
success of which would cause him to reap the 
fruits of his own wrong. 





COURT ROOM ORATORY.* 
EFORE the speaker of this occasion has pro- 
ceeded very far with the address of this occa- 
sion, it will have been quite clearly revealed to you 
that what he knows about oratory must have been 
derived from history and observation; that it is at 
best in a very slight degree due to experience. 
Indeed, to the observations of your speaker in 
times past are due the few suggestions which, in 
the form of recommendation, will be submitted for 
the consideration of the younger members of the 
profession especially; for your speaker feels safe 
in assuming that the veterans in this service, those 
who constitute the “Old Guard,” those whose 
oratorical habits are confirmed, are “ past all sur- 
gery.” 
You are not to infer from the title of what prom- 
ises to be a rambling talk this afternoon, that there 


* Extemporaneous address by Hon. S. N. Owen 
before the State Bar Association of Ohio. 
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is a species of oratory peculiar to the court-room. 
The oratory which is successful in the pulpit, upon 
the platform, and in the legislative hall, is very 
likely to be successful in the court-room. That is, 
with slight qualifications, there is but one kind of 
oratory. The speaker who can stir your hearts, 
who can convince your judgments, who can make 
you accept, adopt and act upon his view of the 
subject under discussion, is an orator. The speaker 
who can simply entertain and amuse you by his 
eloquence may be an accomplished and pleasing 
declaimer, but he is no orator. 

To illustrate the fact that pulpit oratory would 
be effective in the court-room, and court-room 
oratory would be effective in the pulpit, I may cite 
the case of a distinguished divine of the city of 
Baltimore; distinguished for his consecrated serv- 
ice in the cause of the Master; distinguished for 
his eloquence in the pulpit. He had been thereto- 
fore for a number of years a successful practitioner 
of the law, celebrated for his court-room oratory. 
He was frequently accustomed to allude to the 
court-room as a very valuable oratorical training 
school for him. On one occasion, becoming en- 
thusiastic with the subject, he said to his congrega- 
tion: “ You, my brethren, are my jury; my Lord 
and Master is my client; I feel that His cause is 
just; and I ask you to hear me patiently in what 
I have to say in defense and support of that cause; 
and when I shall have concluded, I shall surely 
expect your unanimous verdict.” 

An introduction to an argument is an absurdity. 
If the so-called or intended introduction deals with 
the subject of the argument, it is a part of it. If it 
does not so deal with the subject of discussion, it 
had better be passed by altogether. It is painful 
many times to see a fairly good lawyer and reason- 
ably pleasant speaker exhaust himself, if not the 
court and jury, upon an introduction — what he 
conceives to be an introduction — in which he pro- 
claims what he is going to talk about after a while: 
leaving himself very much in the condition, to use 
a familiar illustration, of one of those Mississippi 
river steamboats, those flat-bottomed, stern-wheel 
contrivances. It is said of them that they are 
nearly all whistle, and when they are about to 
depart from a port, they give out a blast that 
arouses the echoes from the woods, the fields and 
the shores — proclaiming that they are about to 
start! They tell us that the consequence is that it 
takes so much steam to run the whistle that there 
isn’t enough left to run the boat! (Laughter.) 

There is no more important part of an argu- 
ment in the court-room than the statement of 
the case. That advocate succeeds best who in the 
statement of his case impresses the court and the 
jury with the justice of his cause; that imparts to 
the court and jury an impression that somehow he 
ought to win that case. The first thing a wise 
lawyer will do as an advocate is to see that an im- 
pression like that gains firm lodgment in the 








breasts of the triers. You should know that the 
judge is almost universally training his thoughts 
in a line that leads to just results. 

But, it may be suggested, suppose you are de- 
fending against that sort of a case, then what? 
Well, if you expect to prevail against a case that 
has inherent justice, equity and merit behind it, it 
must be by reason of some over-mastering prin- 
ciple of law; and so the wise thing to do is to im- 
press upon the court early the strength of that 
legal proposition upon which the defense must 
rest. 

It has been well said that a case well stated is 
half tried. It would not be wholly inaccurate to 
say that a case well stated is half won. 

Avoid chronology in the statement of the facts 
of the case. By that is meant that a methodical 
and orderly statement of the facts, in the order of 
their occurrence, leading up to the controversy, is 
a systematic waste of time, in the absence, of 
course, of a preliminary statement of the legal 
propositions involved in the controversy, and un- 
derlying the facts which are stated. For instance: 
“Tf the court please, the question in this case is: 
‘Can a personal representative bind his estate by 
giving a promissory note in his representative 
name and capacity?’ We say that he cannot so 
bind the estate. Our adversaries maintain that he 
can.” Or, “ The question in this case is: ‘Can a 
debtor, or does a debtor, by giving his note to his 
creditor for the amount of his account, pay and 
satisfy that account?’ We say that he does not, 
without an express agreement to that effect; our 
adversary maintains that the giving of a note 
under such circumstances pays, satisfies, dis- 
charges, and forever extinguishes the account, and 
the account thereafter has no existence. That is 
the question.” 

Having made a brief, clear statement of the 
question involved, you may safely revel in chron- 
ology; because then the mind of the judve is 
trained upon the vital question and he is applying 
to it the facts which you state to him; otherwise, 
such a statement of the facts of the case is as 
instructive, as interesting, and just about as enter- 
taining as the exposed extremity of a telephonic 
interview. (Applause.) 

Avoid in your argument all attempt at witticism. 
If there is one serious suggestion in the impend- 
ing address, it is right here — avoid every attempt 
at witticism. Crack no jokes; tell no funny stories 
in the argument of the case to court or jury. You 
will by your fun and levity undoubtedly entertain 
the jury — possibly the court; but that is not what 
you are there for. By your brilliant flashes of wit, 
and by your delightful humor, and by your really 
good stories — and they are the dangerous ones — 
you will excite an expectation in the jury for more 
fun after a while, and they will be impatiently wait- 
ing for something funnier still further on; while it 
is to the doubtful questions, the questions that 
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need clearing up, that you should address yoursel!; 
and you should by your own seriousness impress 
the jury that to you and to your client that case is 
a matter of grave and serious concern. 

The lawyer who achieves a reputation for being 
a funny man is doomed, so far as his advocacy is 
concerned; just like the sensational preacher is 
doomed when he has achieved the reputation of 
being sensational. He may build up congrega 
tions, but he will never build up churches — never 
did. You may win the applause and secure the 
verdict of that unsworn jury that sits without the 
bar; but when that sworn jury retires to the jury- 
room to consider your case, it will be the weightier 
matters and not the “ mint, anise and cummin” of 
the case that will engage their thought. 

History, perhaps, Mr. President, affords no bet- 


ter illustration of this subject than the case of the 
two rival orators of Greece in the palmy days of 
Grecian oratory. You will f 


you may have forgotten — that Philip of Macedon 


remember some of 


succeeded in making it very uncomfortable for the 
Greeks by cutting off to their ports of 
entry, and other annoyances. This gave rise to 
two parties. One was in favor of making peace 
with Philip, and the leader of this party was that 
most accomplished declaimer who ranks in history 


access 


as an accomplished orator, Aeschines. There was 
another party quite as formidable. whose leader 
was Demosthenes, in favor of war with Philip: a 
war of extermination if necessary. So on 
sion after Aeschines had addressed 


an occa- 
his partisans, 
indulging in wit and humor and pathos to a most 
remarkable degree, in favor of peace with Philip. 
when he had concluded his hearers with one voice 
said: “ What what spark- 
ling, ready wit: what delightful humor; what mov- 
ing pathos!” But nobody was heard to say: “ Let 
us make peace with Philip.” But when the great 
Athenian had concluded one of his masterly philip- 
pics against the 
prince, with no disposition to indulge’ in, no genius 


a magnificent oration: 


proud, aggressive Macedonian 
for, wit and humor, but pressing home upon his 
hearers the necessity of war to the bitter end, no 


body was heard to say: “ What a magnificent 


ora- 
tion!” Nobody was heard to say: “ What an 
accomplished orator!” But with one voice his 


followers exclaimed: “ Let us go and fight Philip 
Let us conquer or die!” 

A more modern instance will further illustrate 
the subject. During the first half of the present 
century, a case came on for trial 
county courts in the interior 
The jury had been sworn. 


one of the 
of Massachusetts. 
An elderly gentleman 
plain, quiet, unassuming sort of a man, came in 
and took a seat at the counsel table. He was a 
stranger to the twelve jurors. When the argu 
ment in the case was reached, it was opened for 
the plaintiff by local counsel. He was followed 
by the orator of the county, and he out-did him- 
self in his wonderful presentation of that case. 


in 





anticipated the advent of this elderly gentleman 
to take part in the trial. He set the court-room 
in a roar; his wit, his humor, his pathos — were 
simply overwhelming. He won the applause of all 
present — even the jury! When the plain, elderly 
gentleman came to close the case, in a conversa- 
tional way, making himself familiar with the jury, 
he 


adversary, 


proceeded to tear down the arguments of his 
to demonstrate to that jury in his plain 
When the jury 
retired of course the unanimous expression of the 
jurors was that that young fellow had made the 
grandest plea — plain 


way the strength of his own case. 


people call arguments 
-the greatest plea they had ever heard 


that is true,” 


* pleas ” 
* vee. 


liked 


said the foreman, “ but then I 
the way that old chap that talked last ex- 
ae ‘and I 
ight about it. He is not much of a 
lawyer, never would be if he practiced fifty years; 


plained the case said another, 


think he is r 


- could make a ‘ plea’ like that young fellow: 
but it ight of this 
” and the verdict was given him. Little did 
that that the 
Parsons; than whom few more accomplished law- 


seems to me he has got the r 





case; 


they know “old chap” was elder 
yers ever stood in any court-room to speak for his 
client. Now, which had you rather have, the ap 
plause and approval of the jury for your magnifi 
or the verdict that that 


(Applause.) 


cent oratory, “old chap ” 
gathered in? 

It is a very common error, many times a fatal 
one, to assume and even say that you “assume 
the 
Well, 


you had better, and you will if you are wise, as- 


““ 


that the court knows,the law:” “of course 


court is familiar with the law in this case.” 


sume that the court is densely ignorant of the law 
of your case (applause), and then proceed to en- 
lighten the court upon the law of vour case: for if 
it so be that the court does know the law of your 
case, all right, no harm is done: and if the court 
1 


aoes 


not, you may by your fatal confidence lose 





your case: whereas if you would enlighten the 
You 
it may be, to the law pecu- 
liar to your case, while to the court it may all be 


new. 


court as you should, victory would be yours. 
have devoted weeks, 


In your argument. you may, especially in re- 
viewing courts, and more especially in courts of 
last resort — you may encounter questions from 
the bench. Few things are easier for a judge than 
to ask questions of counsel during his argument. 
Few things would be harder for him than to 
answer all his questions correctly. (Applause.) It 
has occurred to your speaker in his judicial service 
in past days, after having surrendered to an in 
auisitive that it for the 


inquisitive judge that there is nothing in the con 


impulse, was fortunate 


stitution or statutes requiring him to answer his 
(Applause.) Tt is 


many proper questions which may 


own questions. true there are 
fall the 


concerning some controlling 


irom 


bench: for instance 


He | fact in the case, or something concerning the stat: 
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of the record. Such a question you should always 
be prepared for; and if you cannot answer it, it is 
because your client has hired the wrong lawyer; 
but when a sort of legal catechism is entered upon 
by one of the judges, don’t at the peril of your 
case undertake to answer him, unless you are very 
sure that you are prepared conclusively to answer 
the question so as to silence all cavil upon that 
subject. 

It is well enough to promise the judicial inquis- 
itor that after a while you will answer that ques- 
By the 
time you have concluded, it is likely the judge 
could not, ii put to the rack, recall the question, 
and will probably have forgotten it altogether. 


tion, and are thoroughly prepared for it. 


Keep your temper during the argument of the 


case, whether you or the adverse counsel argu- 
ing; just keep your temper. If temper must be 
exhibited, if somebody must get mad during the 
argument of the case, by all 
gentleman — or the lady - 


counsel table. 


means let it be the 


on the other side of the 


Now, ladies, please don’t accuse, nor even sts- 
pect your speaker of supposing impossible con- 
ditions in order to illustrate his point. Not many 


years ago a lady lawyer — for she was both a lady 
and a lawyer — came into the court of last resort 


of this State, and alone, against three of the ablest 


male lawyers in the State, presented and argued 


her case —and she behaved like a gentleman, too. 
Now, what is meant by that is 


not because she was a lac 


, that she fought fair 
and won her case, 1 1 


a 


1 
+ 


the judges were men, but because after thorough 
preparation, a thing indispensable in every case, 
she was able by a dignified statement to demon- 
strate to those five cold-blooded judges that the 
courts below had erred to the fatal prejudice of 
her client. 

So, returning from a somewhat lengthy and 
complicated parenthesis —if somebody must be 
mad, let it be the gentleman or the lady on the 
other side of the counsel table. It may be well 
enough to suggest that you have observed — if it 
is the other one that is getting mad — that a law 
yer usually begins to lose his case and his temper 
about the same time. 
it may make him good-natured 
victory is yours. 


He may get madder yet. or 
in either case the 


Never apologize for an argument under any cir 


cumstances or conditions. Please don’t forget 


that. Never let the court or jury —or your client 
— know or suspect that you are not doing your 
very best all the time. 
dress, or discourse of any kind, whch requires an 


The argument, or the ad 


apology ought never to be delivered. If the per 
formance is, or promises to be one which calls for 
an apology. it is too long at best — don’t you see? 


and it is weakness, no, it is wickedn: to pro 





long its wretched life with a miserable apology 


Do not antagonize the court. Adverse counsel 


| 


| 





will furnish you employment without going up 
against a hostile court. 

Having quoted Latin to the judge, it is a thing 
at best of debatable propriety to translate it for 
him into English. Besides, it is an unnecessary 
reflection upon the classical and literary accom- 
plishments of the judge. If your suspicions that 
that judge will not know what your Latin means 
are well founded — why, English is good enough 
for him. 

As to the length of an argument: of course there 
is no iron rule to guide counsel upon that subject. 
Some lawyers seem to talk to rest their brains; 
some lawyers seem — now, please don’t suspect 
the speaker of originality in this statement — some 
lawyers seem inspired by an ambition to make 


} 


their speeches immorta! by making them eternal; 


but keep in mind always that an argument which, 
throughout its delivery, thoroughly interests, in- 
structs and entertains the court and jury, cannot, 
within the limits assigned it, very well be too long: 
the argument which does neither cannot very well 
be too short. 

Charles Dickens in his “ Pickwick Papers” put 
into the mouth of Sammy Weller, during that pro- 
found philological discussion between Sam and his 
father, old Tony Weller — ‘the governor,” as he 
called him—some philosophy concerning letter- 
writing which might also find appropriate appli- 
cation to an argument in court, or any other sort 
You will remember that 
while they were concocting that immortal valen- 
tine — it was a brief one — Tony Weller. the old 
coachman, thought it was too brief, that the con- 


of address or discourse. 


clusion was rather abrupt: so he suggested to 
Sammy: “ Rather 
Then Sammy perpetrated this flash of 


sudden pull up, ain’t it 


Sammy?’ 
philosophy: “ Governor, the way to write letters is 
to write ’em so that when they’ve read ’em they'll 
always wish there was more!” It seems to yqur 
speaker that it would many times be wise to apply 
that philosophy to speech-making — especially to 
court-room arguments. 

But, young gentlemen, after all, nothing con- 
1 


tributes so powerfully to the success of court-room 


oratory as a pure life! Let the court and jury 
come to suspect that you have a serious impedi- 
ment in your veracity: in other words, let them 
once lose confidence in you as a man, in your 
word and in your sincerity, and you might just as 
well sit upon the counsel table and fiddle for that 
court and jury as to talk to them. No matter how 
profound, no matter how sound, no matter how 
logical, no matter how powerful otherwise your 
argument may be, it will be vain; and your adver- 
sary, if he be a man in whom the court and jury 
have confidence, who has so deported himself in 
his practice that they believe him to be an honest, 
sincere and truthful man, has a vast —it may be 
an overpowering — advantage of you. 

So, my friends, from a field almost boundless in 
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its proportions—rich in its resources, a few 
sheaves have been gathered at the hands, it may 
be, of an awkward gleaner, and laid at your feet. 
If your speaker has beerr able, by his presentation 
of these few branches of a subject so vast, to in- 
struct without wearying you, to entertain without 
offending you, his highest ambition for the occa- 
sion ought to be, and you may be sure it is, 
abundantly appeased. 

You see how impossible it is to traverse the 
entire field of oratory of the court-room in a 
single address. 

Nothing is more important, unless it is the intro- 
ductory statement of an argument, than its con- 
clusion. One of the richest and rarest gems of 
court-room oratory is an artistic conclusion. Say 
the things which you deem the subject calls for. 
Omit the unnecessary and the doubtful things. 
Unnecessary things are vicious; doubtful things 
are dangerous. 

You may encounter an extremity sometimes 
when you feel there is some statement you ought 
to make, something which the court and jury 
ought to hear, and you hesitate for fear it may 
give offense to somebody. You may do well to 
remember that it is not in the clear open field of 
forensic combat, but it is in the narrow passes of 
professional warfare that your metal is to be tested. 
You may encounter an occasion, if you have not 
already, where you feel that your high duty as 
counsel and as advocate calls upon you to make 
some statement that has so far been withheld. It 
may be well in such extremity to take counsel of 
the words of that wise and brave man who said: 


“ Speak! no matter what betide thee; 
Scorn the dungeon, rack and rod; 
If a free thought seek expression 
Speak! and leave the rest to God!” 


(Applause.) 

Having then said the things which the subject 
and the occasion call for and require, having said 
them as acceptably as you may, dealing with the 
salient, the strong, the vital points in your case, 
after thorough preparation, then achieve as you 
may the proudest and richest trophy of court-room 
oratory, and, imitating in this one thing the ex- 
ample of your speaker, simply quit! 





THE NEW PATENT ACT OF JAPAN. 
N the 16th of July last Japan entered upon a 
new era in her industrial history, as on that 
date the country was thrown open to foreign en- 
terprise and capital. On the 1st of July last there 
came into operation the new Patent Act, which has 
recently been under discussion in the Japanese 
diet, and the working of which will be an im- 
portant factor in the new development. The pro- 
tection, hitherto (with the exception of a few 





limited treaty rights) confined to natives, is by the 
new act extended to foreigners under a new sys- 
tem from which Japan must, by widening the 
scope of its activities, reap a corresponding ad- 
vantage. We shall endeavor shortly to point out 
some special features in the new law which call 
for attention by comparison with out own system. 
It will be observed that it is chiefly framed on the 
Continental or American models, but differs from 
them in several material respects. Its provisions 
may, broadly, be divided as affecting (1) the posi- 
tion of the inventor, and subject-matter; (2) the 
limits within which patents can be obtained, and 
the terms of the grant; (3) the avoiding or annull- 
ing of grants already made; (4) the regulations as 
to application, official investigation, and procedure 
generally; (5) the payment of fees; (6) remedies 
for enforcement. 

1. A person who may obtain a patent under the 
act is any person making a first invention with 
regard to industrial articles or processes, or his 
successor. Such grant gives, of course, an ex- 
clusive privilege, but the patent for the invention 
of a process gives not only an exclusive right of 
using and spreading such process, but the merit 
extends “to articles manufactured by the same 
process.” What this last clause means is not clear 
at first sight. It cannot refer to articles well 
known or already in use, especially as provision is 
made for the “invention of articles.” To twist it 
to read that the merit extends “to the manufac- 
ture of articles by a same process” would make it 
redundant, even if it could be allowed. A good 
rendering would be to construe it to mean * * * 
that the merit extends to “new” articles manu- 
factured by a same process — “ new” not only in 
the sense of being articles of first invention, but 
where a new process is discovered for an old 
article, and some other person finds that another 
article may be made by the same process, he will 
be stopped from using that process, because the 
merit of the invention is in such process. But 
probably it means nothing more than that in cases 
of infringement the infringing articles will become 
forfeited to the true inventor. In the case where 
a person applies for a patent for an invention made 
by taking advantage of a patented invention be- 
longing to another person, and obtains a favorable 
decision on examination, he may either obtain the 
consent of such person to take advantage of his 
improvement, or, if he is unable to obtain such 
consent, he may refer the whole of the circum- 
stances to the president of the patent bureau, who 
may, on a recognition of his propriety to do so, 
grant a patent for such invention: but such grant 
will be allowed only on the terms of paying the 
patent owner a reasonable remuneration, fixed by 
the president, from whom there is an appeal to the 
court. And so a patent owner may obtain a sup- 


plementary patent for an improvement on his own 
invention; but such supplementary patent is at- 
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tached to the original grant, and passes or ter- 
minates with it on its assignment or termination. 

2. The limits within which patents can be ob- 
tained are narrower than those of the English law, 
in which the only requisites (so long as they do 
not offend the public conscience) are those of nov- 
elty and utility. But, by the patent law of Japan, 
no grants can be obtained for the following inven- 
tions: (a) Those relating to food, liquor, or any 
other kind of refreshment; (b) those relating to 
medicine, or to the compounding thereof; (c) those 
capable of offending public order, or public moral- 
ity; (d) those publicly known or used before ap- 
plications for patents are filed, excepting, however, 
those publicly known for more than two years as 
the consequence of experiment. It will be ob- 
served that this last exception is a marked limita- 
tion in the matter of novelty. In addition to these, 
the president of the patent bureau has the power, 
whenever necessary, or when so required by the 
proper authorities, to limit, refuse, or annul pat- 
ents for such inventions as are required by the 
public interests to be wide-spread, or are necessary 
for military purposes, or are required to be kept 
secret — subject, of course, to payment of reason- 
able compensation from the government. It may 
be said that, generally speaking, no patent will be 
granted which offends the public interest. The 
provisions relating to food and medicine were 
doubtless inserted to prevent persons claiming a 
monopoly of the necessities of life; the exception 
(d) as to novelty is in the interests of trade, and 
the others are expressly based on the ground of 
sublic interest. Similar provisions are those re- 
lating to the voiding and annulment of patents 
(vide infra). The term of a patent is fifteen years, 
computed from the date of registration, and regis- 
tration is made a condition precedent to any inter- 
est affecting third parties—e. g., mortgage, 
assignment, etc. No official of the patent bureau 
can hold a patent acquired during his term of 
office except by succession. Connected with this 
portion of the subject, and immediately following. 
are the provisions relating to the appointment of 
agents. Every applicant not domiciled in the em- 
pire must by power of attorney appoint a duly 
qualified domiciled agent to act on his behalf, and 
if a patent owner has, without reasonable cause. 
failed for more than six months to appoint and 
maintain an agent as provided, the patent may be 
annulled (vide infra). 

3. We now come to the third and related divi- 
sion of our subject, viz., the avoiding and annull- 
ing of patented inventions. It is, first of all, 
provided that an application will be void if the 
applicant, or his agent, fails to fall in with the 
proceedings as regulated under the act. Then it 
is enacted that a patent will also be void if it is 
found to be (1) contrary to the provisions men- 
tioned above: (2) intentionally concealing in the 
specification any matter necessary to the working 








of the invention; (3) intentionally describing in the 
specification any matter unnecessary to the work- 
ing of the patent. The net result appears to be 
that the specification must be complete, exact, and 
concise, must be framed with the utmost good 
faith, and must not contain any false representa- 
tion or misdescription of the invention or any 
material part of it. How, indeed, the data of this 
“intention ” are, in many cases, to be determined, 
it is difficult to see, because the drawing out of 
specifications affords scope for legitimate differ- 
ences of opinion; but it is submitted that the third 
proviso contemplates the case of a false description 
calculated to mislead, and not merely a claim to 
something useless (vide Savory v. Price, [1823] 
Ry. & M. 1; 1 W. P. C. 83). The reference to 
“ working” the invention suggests the usual test 
of a practical skilled workman in the trade to 
which the invention belongs. Moreover, it is pro- 
vided that the president of the patent bureau shall 
have the power to annul a patent in the following 
cases: (a2) When a patent owner has, without rea- 
sonable cause, failed to work and publish his in- 
vention in the empire within three years from the 
date of the certificate of patent, or when, having 
ceased for more than three years to work and 
publish it, he has refused an offer by a third party 
to obtain an assignment or a use thereof on rea- 
sonable terms and conditions: (b) when a patent 
owner has failed to pay the patent fee within sixty 
days after the time prescribed for such payment; 
(c) when a patent owner has, without reasonable 
cause, failed for more than six months to appoint 
and maintain an agent. Between an “ avoiding” 
and an “annulling” there is this difference. that 
under the former the patent becomes bad ab initio, 
while the latter only operates from its date. 

4. As to procedure. The new system establishes 
a patent bureau. and inventors must address their 
applications to the president of the bureau, and, 
not to the minister of agriculture and commerce. 
as heretofore. Every application must be accom- 
panied by specification, drawings. and models, if 
necessary. It then comes before an examiner: if 
he approves of it. the president registers it and 
issties a certificate of patent, which bears his sig- 
nature and contains the specification and necessary 
drawings. Where a person applies for a patent in 
one of the countries under the treaty of Industrial 
Property Protection Union, he can also apply in 
Japan within seven months, and such application 
shall be deemed to have been made on thé date of 
the first application. When any person exhibiting 
his articles in any exhibition held by the govern- 
ment or by the local authorities shall intend to 
apply in future for a patent of the invention in 
them, he shall inform the president of his inten 
tion before he exhibits them, and in that case the 
subsequent application shall be deemed to have 
been made on the date of such information, pro- 
vided such application be made within six months 
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from the date when the articles were received i 
such exhibition. In case of a universal exhibition 
in one of the countries comprised in the treaty of 
Industrial Property Protection Union, the time 
allowed for the subsequent patent application wil 
be the time allowed in such country. If, however 
the examiner refuses the application, or if he de- 
cides that the invention applied for conflicts with 
or infringes another applied for by, or gran‘ed to 
another person, the various steps will be as fol 
lows: The president serves notice of the decision 
in the first case to the applicant, in the second to 
the interested parties; within sixty days of its 
receipt a person objecting to the decision may 
solicit a re-examination, at the same time present 
ing the patent bureau with a statement of objec 
tion; then follows a re-examination by a new 
examiner; if he decides the objections to be un 
founded, the president serves notice to this effect 
to the objector; but, in case of conflicting inven 
tions, he orders the parties interested to present a 
statement of the origin and circumstances of in- 
venting, and directs an examiner to investigate 
the priority of the claims; the term of the prevail- 
ing invention will be computed from the date of 
registration of the first patent. 
may also be amended on examination by an ex 
aminer, but the essential parts of the invention 
must not be altered by such amendment; his de 
cision may here be objected to as in the case of a 
refusal. But these decisions of the examiners may 
again be objected to; the time allowed is the same 
viz., sixty days from the receipt of the notice; but 
instead of a re-examination we now have a trial. 
in which the provisions of the Code of Civil Pro- 
cedure apply — the trial being held before three 
out of the five patent justices (of whom one will 
be the presiding judge), and who must state the 
reasons for their decision. A trial may also be had 
at the suit of a person who alleges that a patented 
invention is void. The presiding justice may, by 
virtue of his office, or upon request of the parties 
enter upon an oral trial. From their decision 
again, within the usual sixty days, there is a right 
of final appeal to the Supreme Court, but only 
where it is pleaded that the legal rules were not or 
were improperly applied. 

The two remaining divisions of our subject call 
for little comment. Suffice it to say that as regards 
(5), the payment of fees, the system is based on 
the principle that a patent is more profitable as 
time goes on than at the beginning, and it is there- 
fore enacted that the patent fee for a year shall be 
advanced on the day of each year corresponding 
to the date of the certificate of patent. It is im- 
portant to notice that failure to pay the fee may 
bring about annulment (ubi sup.). (6) And sixthly, 


and lastly, provision is made for the punishment 
by fine and imprisonment of offenses of a criminal! 
nature —e. g.. giving false testimony, obtaining | 


patent by fraud, counterfeiting, etc. 


Specifications, etc., | 








It may be added that a patent owner must affix 
his mark to the patent. An official journal wil! } 
published by the patent bureau, which will be pen 
to inspection. It will have been noticed that the 
corresponding figure to our English “true and 
first inventor” is the person who makes the first 
invention. This person is not necessarily the firs: 
applicant, but in the case of an invention publicly 
known on any publication, including the for ign 
patent journals, the inventor must take care to file 
his application in Japan within seven months from 
the filing of the first application in such foreien 
country, otherwise the 
allowed. 


application will not be 


The new system is, on the whole, clear, reason- 
able, and complete. It can only be hoped that, as 
is expected, it will work successfully and benefit 
the deserving country which gave, no less than 
those persons who will receive, its advantages 
Law Times. 
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LAW OF ,GUARANTY— REVOCATION BY 
DEATH. 


Court oF APPEALS, KENTUCKY. 


AITKEN y. LANG’s ADMINISTRATOR 
A continuing guaranty, revocable at the will of 
the guarantor, is revoked by his death, so that 
his estate is not liable for the price of goods 
thereafter sold on the faith of the guaranty, 
though without notice of his death. 
Appeal from Circuit Court, Jefferson county, 
Law and Equity Division. 
Action by Aitken, Son & Co. against Solomon 
C. Lang’s administrator and others on a contract 
of guaranty. Judgment for defendants and plain 


Affirmed. 


PayNTER, J.—To guaranty the appellants, 
Aitken, Son & Co., for goods which they might 
sell Miss Emma Lang, S. C. Lang exécuted and 
delivered to them a writing which reads as fol- 
lows: 

“New York, March 15, 1895. Messrs. AITKEN, 
Son & Co. — Dear Strs: In consideration of the 
sale by you to Miss Emma Lang, doing business 
under the firm name of Mme. E. Lang, at I ouis 
ville, Ky., of certain goods now or hereafter to be 
bought by her, and for one dollar to me paid, the 
receipt whereof is hereby acknowledged, I hereby 
guaranty the payment by her to you of the price 
of such goods; and, if she does not pay the same 
when due, I agree to promptly pay said price on 
demand. (Signed) S. C. Lance.” 

On August 17, 1895, S. C. Lang died. For all 
the goods which the appellants sold Miss Lang 
previous to that date she paid. The goods for 
which the appellants seek to hold the Lang estate 
liable were sold in September and November fol 
lowing his death. Assuming the averments of the 


tiffs appeal. 
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appellants in the pleadings to be true, at the time 
the sales were made, in September and Novem- 
ber, they were not aware of the death of S. C. 
Lang. We understand counsel to agree that the 
writing which is the basis of this suit was con- 
tinuing in its nature, unlimited as to time, and was 
to cover future sales made to Miss Lang. The 
question is, what effect upon the guaranty had the 
death of the guarantor, with reference to sales of 
goods after his death, the guarantees acting with- 


out notice? It is insisted by counsel for appel- 


le 


fore the death of the guarantor did not revoke it, 


nts that it is an executed contract, and there- 





while counsel for appellees contend it is an open, 
continuing offer—a unilateral, executory, sever- 
able contract — subject to withdrawal _ bhefore 
acted upon, and that, therefore, the death of the 
party was a revocation of it. There is a conflict 
of authorities upon the question involved. Those 
which hold such a guaranty is not revoked by 
death reached the conclusion that the relations 
created by the guaranty between guarantor and 
guarantee is that of parties to an executed con- 
tract, while those who hold to the opposing view 
conclude the relationship to be that of a continn- 
ing offer for a contract. The guaranty declared 
upon is not limited as to time, nor does it limit 
the quantity of goods to be sola. It is continuing 
in its nature. The guarantees were not obligated 
by its terms to sell goods to Miss Lang uffon the 
credit of the guarantor. It was a unilateral con- 
tract, which could be terminated at the pleasure 
of the guarantor. It is of a severable character. 
because, if the guarantees sold goods upon the 
faith of it, the guarantor was bound to fay for 
such goods as had been sold upon his credit, but 
the guarantees could no longer sell goods upon 
his credit if their authority to do so had been re- 
voked. A guaranty of the kind under consider 
ation, in effect, is an offer by the guarantor to pay 
the guarantees for such goods as they might sell 
the purchaser named. It is somewhat in the 
nature of an offer by the guarantor to the guar- 
antees for a contract, for no contract is consum- 
consideration passing —vuntil the 
goods are sold. Therefore it cannot he said it is 


mated — no 


an executed contract, with reference to the future. 
It is wanting in one of the essential elements of a 
contract — mutuality. No obligation is imposed 
on the guarantees. The guaranty could only con 
tinue during the will of the guarantor, as he could 
revoke it. Its continuing quality being fermin- 
able at the will of the guarantor, is it not un- 
reasonable to suppose that it was intended by the 
parties that when the power to terminate ceased, 
by death, it was to continue until notice of death 
was in some way given the guarantees? This 
notice might not be received for a long time, as 
the real and personal representatives of the de- 
ceased might be ignorant of the guaranty, and in 
the meantime the estate might be bankrupt. 





In our opinion, as the guaranty was terminable 
at the will of the guarantor, when that will no 
longer existed, by reason of death, it was thereby 
revoked. It would not be profitable to review the 
authorities upon the question here involved, as 
the case of Jordan vy. Dobbins (122 Mass. 168) is 
a well-considered case, and sustains the conclu- 
sion we have reached. We quote from it as fol- 
lows: “An agreement to guaranty the payment 
by another of goods to be sold in the future, not 
founded upon any present consideration passing 
to the guarantor, is a contract of a peculiar char- 
acter. Until it is acted upon, it imposes no obli- 
gation and creates no liability of the guarantor. 
\fter it is acted upon, the sale of the goods upon 
the credit of the guaranty is the only consider- 
ation for the conditional promise of the guarantor 
to pay for them. The agreement which the guar 

antor makes with the person receiving the guar- 
anty is not that I now became liable to you for 
anything, but that, if you sell goods to a third 
person, I will then become liable to pay for them 
if such third person does not. It is of the nature 
of an authority to sell goods upon the credit of 
the guarantor, rather than of a contract which 
cannot be rescinded except by mutual consent. 
Thus, such a guaranty is revocable by the guar- 
antor at any time before it is acted upon. In 
Offord v. Davies (12 C. B. [N. S.] 748) the guar- 
anty was of the due paymient for the space of twelve 
months of bills to be discounted; and the court 
held that the guarantor might revoke it at any 
time within the twelve months, and that the plain- 
tiff could not recover for bills discounted after 
such revocation. The ground of the decision was 
that the defendant’s promise by itself created no 
obligation, but was in the nature of a proposal, 
which might be revoked at any time before it was 
acted on. Such being the nature of a guaranty, 
we are of the opinion that the death of the guar- 
antor operates as a revocation of it, and that the 
person holding it cannot recover against his 
executor or administrator for goods sold after the 
death. Death terminates the power of the de- 
ceased to act, and revokes any authority or license 
he may have given, if it has not been executed or 
acted upon. His estate is held upon any contract 
upon which a liability exists at the time of his 
death, although it may depend upon future con- 
tingencies. But it is not held for a liability which 
is created after his death, by the exercise of a 
power or authority which he might at any time 
revoke. 

Applying these principles to the case at bar, it 
follows that the defendant is entitled to judgment. 
The guaranty is carefully drawn, but it is, in its 
nature, nothing more than a simple guaranty for 
a proposed sale of goods. The provision that it 
shall continue until written notice is given by the 
guarantor that it shall not apply to future pur- 





chases affects the mode in which the guarantor 
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might exercise his right to revoke it, but it cannot 
prevent its revocation by his death. The fact that 
the instrument is under’ seal cannot change its 
nature or construction. No liability existed un- 
der it against the guarantor at the time of his 
death, but the goods for which the plaintiffs seek 
to recover were all sold afterwards. We are not 
impressed by the plaintiffs’ argument that it is in- 
equitable to throw the loss upon them. It is no 
hardship to require traders, whose business it is 
to deal in goods, to exercise diligence so far as to 
ascertain whether a person upon whose credit 
they are selling is living. The decision in Brad- 
bury v. Morgan (1 Huri. & C. 249), upon which 
the plaintiffs rely, was rested upon reasoning which 
appears to us to be unsatisfactory, and inconsist- 
ent with the opinion cf the same court, a year 
before, in Westhead v. Sproson (6 Hurl. & N 
728), and with the decision in Offord v. Davies 
(ubi supra), at the argument of which Bradbury 
v. Morgan was cited; and it has not since been 
treated as settling the law of England (Harriss v. 
Faweett, L. R. 15 Eq. 311, 8 Ch. App. 866). The 
reasons of the similar decision in Bank v. Knotts 
(10 Rich. Law, 543) are open to the same objec- 
tions.” 2 Pars. Cont. (8th ed.), p. 31, in a note, 
says: 

“A continuing guaranty contemplates a series 
of transactions. As each takes place, a separate 
obligation arises as to that, and to that extent 
what was a revocable offer becomes an irrevoca- 
ble contract. As to the future, however, death 
or notice may revoke it.” 

It is said in Pol. Const., p. 21: 

“ There is believed to be one positive exception 
in our law to the rule that the revocation of a pro- 
posal takes effect only when it is communicated 
to the other party. This exception is in the case 
of the proposer dying before the proposal is ac- 
cepted. This event is in itself a revocation, as it 
makes the proposed agreement impossible, by re- 
moving one of the persons whose consent would 
make it.” 

It is said in 1 Brandt (Sur. 2d ed.), sec. 134: 

“Tt has been held that the death of a person 
who has given a letter of credit authorizing an- 
other to draw on him to a certain amount for a 
limited period, and agreeing to accept the drafts 
drawn, and pay them if not paid by the drawer at 
maturity, will operate as a revocation of all au- 
thority to thereafter draw on his credit so as to 
bind his estate, though the person to whom, and 
for whose security, the letter was given has no 
notice of his death, and the period for which the 
authority was given has not expired.” 

We believe it is but the recognition of a just 
and sound principle to hold that the death of the 
guarantor revokes a guaranty like the one under 
consideration. The duty should be imposed upon 
one who attempts to sell goods upon the credit 








of another to ascertain that such one is living at 
the time of the sale. Slight diligence will always 
enable him to acquire such information, and it 
certainly works no hardship upon him to be re- 


quired to do so. The judgment is affirmed. 


Garvin Bell, for appellants. 
Kohn, Baird & Spindle, for appellees. 


ADVICE OF COUNSEL IN PERPETRATING 
FRAUD. 


N the opinion of the Supreme Court of Illinois 
in Re Day (54 N. E. 646), referred to in our 
editorial of Wednesday last, one of the considera- 
tions advanced for insisting upon retaining the 
right to regulate admission to the bar in the courts 
is the following: “The attorney is a necessary 
part of the judicial system, and his vocation jis 
not merely to find persons who are willing to 
have lawsuits. He is the first one to sit in judg- 
ment on every case, and whether the court shall 
be called upon to act depends on his decision.” 
These sentences are simply expressive of a law- 
yer’s moral responsibility as an officer of the court, 
very frequently lost sight of and not infrequently 
deliberately trampled under foot. We have re- 
cently referred to two notorious professional 
abuses — “ ambulance-chasing ” and frivolous will 
contests. Here, very often, the forms of legal 
procedure are perverted so as to promote legal 
rights and justice, but to defeat them in the interest 
of adventurers and their unscrupulous counsel. 
There is another phase of unprofessional conduct 
well deserving of special mention. The experi- 
ence has been very common, upon obtaining a 
judgment against a business concern and bringing 
a creditor’s bill, after execution returned unsatis- 
fied, to find all the valuable assets placed out of 
the debtor’s hands in pursuance of an elaborate 
technical scheme of which the head devil was a 
lawyer. There will be sisters, cousins and aunts 
— perhaps persons even beyond the pinafore de- 
gree of consanguinity — posing as creditors for 
large sums. There will be private transfers nom- 
inally, and only nominally, for valuable consid- 
erations, confessions of judgment, or judgment 
suffered to go by default on trumped up claims, 
sheriffs’ sales and receiverships. Frequently the 
scheme will bear evidence that the latest decisions 
were carefully consulted. Each step taken will 
obviously appear to have been part of a system- 
atic whole, which, while being redolent of fraud, 
displays consummate legal workmanship and craft. 
Sometimes the lawyer’s technical plan for cheat- 
ing the creditors succeeds even in court. In any 
event, the debtors have the great advantage of 
possession and the prospect of the law’s delays to 
aid them in negotiating favorable settlements. 
The newspapers of late have contained several 
articles exposing the practices of “ ambulance- 
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chasers.” Owing largely to the elaborate organi- 
zation for the defense of accident cases, in the 
shape of employer’s indemnity companies and the 
law departments of railroad corporations, consid- 
erable systematic effort has been made to have 
some of the blackest sheep of the “ negligence 
business” disbarred. We call the attention of 
our secular contemporaries, and of the agencies 
of mercantile credit and protection, to the legal 
pipe-layers in the perpetration of fraud as a proper 
subject for at least equally drastic treatment. 
There are lawyers in New York who have a repu- 
tation for such practices, and even glory in their 
shame. 

Of course specious explanations and justifica- 
tions are forthcoming. We referred last Wednes- 
day to the distinction between criminal cases and 
civil matters as affecting a lawyer’s personal 
scruples. Undoubtedly a counsel may, consis- 
tently with a high sense of private honor, defend 
a prisoner whom he believes to be guilty. But 
what would be the universal judgment upon a 
member of the bar who, being consulted by a man 
about to commit murder, should advise with him 
as to the best manner of arranging the circum- 
stances to make the theory of self-defense plaus- 
ible? The usual justifications of the legal archi- 
tect of fraud reduce themselves to the plea, in one 
form or other, that he accepts the facts as his 
clients state them and is not personally respon- 
sible for their truth. This will not do at all. It 
entirely ignores the doctrine quoted from Re 
Day (supra), that an attorney “is the first one to 
sit in judgment on every case.” Fully as much 
as the “ambulance-chaser” will the mercantile 
wrecker be disposed to swallow preposterous 
stories whole. Furthermore, we believe that in 
the majority of elaborate schemes for beating cred- 
itors, considerable preparation of fact and manu- 
facture of evidence have been necessary after the 
client has seen his lawyer. Moreover, lawyers 
frequently put through fraudulent dispositions of 
property for clients with whose affairs they have 
been familiar for years, so that they must know 
that creditors brought forward are mere dummies. 

We have hope that the operation of the Federal 
Bankruptcy Law now in force will do much to 
abate the evil in question. Indeed, it would seem 
that the four months ex post facto scope of the act 
against preferences must greatly diminish the op- 
portunity for fraudulent transfers under form of 
law. We are glad to believe that, both by the 
courts and the referees, the good faith of bank- 
rupts is being carefully scrutinized, and notice 
with satisfaction that, especially of late, the pro- 
portion of refusals of discharge has been a sub- 
stantial one. A bankruptcy court will inevitably 
have constantly before it suitors seeking to keep 
their property covered while having their debts 
wiped out, and lawyers willing to aid and abet the 
fraud so far as they dare. It is practically certain 
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that many instances will come to light where 
members of the bar have acted as accessories in 
knavery, before as well as after the fact. Besides 
frustrating such schemes in behalf of creditors, it 
will be a great public service if the referees will 
systematically report such cases for action and the 
courts will promptly discipline the offenders. — 
N. Y. Law Journal. 


FEDERAL LAW REFORM. 


OME time ago a commission was appointed to 
revise and codify the criminal and penal laws 
of the United States. It was composed of Alex- 
ander C. Bodkin, ex-lieutenant-governor of Ver- 
mont; David K. Watson, ex-attorney-general of 
Ohio, and ex-Congressman David B. Culberson, 
of Texas. After its appointment its duties were 
considerably enlarged. They were made to in- 
clude a system of civil and criminal laws for Alaska 
and a revision and codification of the laws relative 
to the Federal courts. Part of its work has been 
completed and acted upon by congress. Its report 
in regard to the Federal courts is about reaty, and 
will soon be placed in the hands of Attorney-Gen- 
eral Griggs. 

The object of the revision and codification of 
the Federal court laws has been to simplify them, 
eliminate anomalies, make the Federal courts more 
efficient, and to reduce expenses. As an example 
of the absurdities that exist, the fact may be cite. 
that in a number of instances where one judge sits 
over the Circuit and District Court, there are two 
dockets and two sets of officers. The court crier 
announces, first, that the Circuit Court is in ses- 
sion, and, second, that the District Court is in 
session. It is expected that when such absurdities 
are abolished, there will be a saving of at least 
$100,000 a year. 

The plan of revision is to make the Federal sys- 
tem of courts more symmetrical. It contemplates 
the creation of one court of original jurisdiction, 
to be called the District Court, a court of inter- 
mediate jurisdiction, to be called the Circuit Court, 
and the Supreme Court, which will pass upon all 
constitutional questions and questions of such 
magnitude as to require the attention of this court 
of last resort. At the same time, it is hoped that 
congress will reorganize the judicial divisions in 
such a way as to effect a more equal division of 
work. To this end the commission has recom- 
mended that two Circuit judges for the southern 
district of New York be appointed. It has recom- 
mended also the appointment of an additional 
judge in Massachusetts and one in Illinois. 

These changes have been approved very gener- 
ally. About the only criticism of importance made 
upon them is that of Judge Thomas, of Brooklyn. 
He says: “ The proposed plan is too revolutionary. 
It would overturn the whole framework at once. 


‘ 
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The results to be obtained are commendable in 
themselves, but I do not think it practicable to 
procure these results with one tremendous sweep. 
This is the French’ method and not the Angio- 
Saxon.” To this criticism Mr. Bodkin, the chair- 
man of the commission, has made the following 
reply: : 

* The original jurisdiction of the Circuit Courts 
is simply transferred to the District Courts, so as 
to make one court only of first instance. So tar 
as the change in the intermediate court of review is 
concerned, it consists of striking out two words 
from the title which have become no longer neces- 
sary for the purpose oi distinction. We do not fail 
to realize that with the consolidation of original 
jurisdiction in the District Court some districts 
will be overcrowded. This is notably true of the 
southern district of New York, and there will be 
recommendation that two additional district judges 
be provided. At the same time the number of 
cases now appearing on the dockets of the District 
Courts is largely due to the proceedings in bank- 
ruptcy, which will be a diminishing quantity and 
will amount to very little a year from this time. 
For example, in the southern district of New York 
there were at the close of the last fiscal year 2,519 
actions of all character commenced, and of this 
total 1,210 were proceedings in bankruptcy. It is 
probable that in another year these proceedings 
will be reduced by two-thirds, and as to these the 
duties of the district judges will be for the, most 
part ministerial.” 

Only an expert is fully competent to pass upon 
the 
opinion of a layman is permissible, we should say 
that anything that will simplify and make more 
efficient Federal court procedure is to be com- 
mended. No duty that the government periorms 
is so important as the prompt administration of 
justice. — Rochester (N. Y.) Post-Express. 


the value of the changes proposed. But if 


————. = 


THE LEGAL POSITION OF SPIES. 


MV HE laws of war (if this term be permissible), as 

carried out by every State, permit the putting 
to death of spies —1. e., of persons who in disguise 
or under false pretences seek information with the 
intention of communicating it to the enemy. They 
are seemingly not entitled to be tried by court- 
martial or any other tribunal, though no doubt 
such a trial or inquiry as circumstances permit 
should in common fairness be held before any pris- 
oner is executed as a spy. The right to deal in 
this manner with spies is not contested, it is obvi- 
ously a military necessity; yet the principle on 
which it rests has not much attention 
from jurists. Treating the subject historically, it 
may be said that the primitive laws of war sanc 
tioned the killing of all military captives. Gradu- 
ally the severity of this rule was relaxed; captives 
were kept in slavery, afterwards they were held to 


received 


ransom, and finally it was established among ciyil- 
ized States that their captors only have the right to 
detain them until the end of the war. This mitiga- 
tion of the ancient rule, however, was only applied 
who had waged war 
Some States even claim to limit it strictiy 
to organized forces wearing a uniform that plainly 
distinguishes them from civilians — notably Ger- 
many, in the case of the franc-tircurs. 
ative necessity of the enemy from 
obtaining intelligence by secret means, difficult to 


in the case of prisoners 
openly. 


The imper- 
preventing 


detect, is of course the reason why the rigor of 
the treatment of spies has never been relaxed, 
The 
serted, though they did not exercise, the right to 
put persons crossing their lines 


Germans, during the war of 1870, even 


as- 


balloons to 
death as spies; but as there is neither secrecy 


in 
ir 
disguise in such an act, this attitude is indefensible, 
and the right of balloon travelers to be treated as 
prisoners of war was recognized in the proposed 
As regards the 
pointed out that 
against his own 
sovereign is of course a traitor, liable as such to be 
tried before the ordinary tribunal; and, though a 


declaration of Brussels in 1874. 
English municipal law, it may be 
a British subject who turns spy 


civilian, he may in case of necessity undoubtedly 
be tried summarily by court-martial 
where martial law prevails. 


in a _ place 
The Army Act, 1881, 
provides that every one subject to military law 
(which must not be confounded with martial law) 
who holds correspondence with, or gives intelli 
gence to, the enemy, may be tried by court-martial, 
and sentenced to death, and while on active service 
he cannot claim the right to be tried for treason 
by a civil tribunal. The Naval Discipline Act, 
1806, sec. 6, declares that all spies for the enemy 
are subject to the act, and therefore renders them 
liable to the penalty of death and to be tried by a 
naval court-martial. By section 46 the act is ex- 
pressly applied to acts of spying on shore. — Law 
Journal (London). 


———_—_> _ 


THE NEW GERMAN CODE. 


hae revolution which will occur in the laws oi 

Germany at the beginning of the next year is 
the subject of an article in the October number oi 
the Forum. The author, Prof. Schm, is one of the 
members of the code commission, and his account 
of the changes effected will be found interesting 
not only by lawyers, but also by all students of 
social development. The Roman judicial code has 
been recognized as the common law of Germany 
since the close of the fifteenth century. Legal pro- 
cedure of distinctively German character was con 
fined to particular districts, and when the demands 

of commerce compelled uniformity, the corpus 
| juris civilis was adopted... In the year 1495 the 
| Reichskammergericht was organized, and it was 
decreed that the judgments of this highest court 
should be based on Roman law. 
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As this system came into use to meet the wants 


ci commerce, so it has now been displaced be 
cause it failed to meet those wants. There has 
always been a struggle between the Roman and 
the customary law. During the sixteenth and sey- 
erteenth centuries, the Roman law was supreme, 


but in the following ages the native law reasserted | 
By the early part of this century many o! | 
the German states had enacted their own law into | 


itself. 
codes. Their motto was, * Emancipation from the 
Latin code of Rome.” The result was confusion. 
The German jurisconsults held to the Roman law 
as more scientific, and the states that adopted inde- 
pendent systems lost touch with the science of 
jurisprudence as a whole. The new systems were 
lecal, not national, and it was not until the empire 
united the Germans politically that legal uniform- 
ity became practicable. The enthusiasm aroused 
by the war with France overcame particularism, 
and the advantages of having one system of law 
for the whole empire were recognized. It has 
taken many years to create a code, but the work 
has been done, and henceforth the Roman law is 
relegated to the universities simply as a means of 


education. ‘ The last relic of that grand fabric of 


laws which once dominated the whole world 
crumbles to-day.” 

We can best understand the general characteris 
tics of the new German code if we recall the influ- 
ences which modified the English common law. 
We may sum up these influences by calling them 
the demands of business. Merchants insisted that 
debtors owning lands should satisiy their debts out 
and the 


They demanded that their customs in 


cf those lands, law of real estate was 
changed. 
regard to commercial paper and its negotiability 
should be legalized, and they were legalized. They 
declared that possession should in certain cases be 
presumptive evidence of ownership, and so it be- 
came. These changes, which are ancient history in 
our law, have now, according to Prof. Sohm, es 
tablished themselves in that of Germany. The 
new code is thoroughly modern in spirit, and this 
spirit is that of the merchant. It was among the 
merchants of the towns that the power arose which 
eventually crushed the spirit of feudalism, and the 
modern merchant may not inaptly be called 
father of the civil code of Germany.” 

There has been 1861 a code governing 
commercial intercourse throughout Germany, but 
it related more to trading privileges than to com- 
In the 
new code the feudal distinctions of classes are no 
recognized. It does not consider the farmer or the 
nobleman, but the individual * abstract 
unit; ’ that is, as the subject of rights of property. 
As to these rights he is a free agent. He can 
dispose of property and incur indebtedness. The 


since 


mercial transactions in the broader sense. 


as an 


protection of bona fide acquisition of property is | 


declared by Prof. Sohm to constitute the funda- 
mental law of the new German code. Thus, in the 





‘the | 





cuse of movable, or what we should call personal, 
property, he who purchases in good faith from 
one in possession gets a good title, even ii the 
seller was not the true owner. 
money, of obligations payable to bearer, and oi 
things bought at auction. But, as in our own law, 
the maxim:caveat emptor applies when property has 
been stolen. 


This is true of 


Even here, however, there is a limit 
to uncertainty of title, and tet years’ possession 
establishes absolute ownership. 

As regards land, the system oi basing title on 
the official record, which has been carried to great 
periection in this country, appears to be com- 
pletely accepted in the German code. The history 
of that system, as here developed. has been pecu- 
liar. Our forefathers did not get it from the com- 
mon law or from English precedent, for it has 
been very imperfectly recognized in England. It 
is maintained that the Pilgrim Fathers became 
acquainted with the system during their exile in 
Holland, and introduced it wher they took pos- 
session of New England. llowever this may be, 
we are assured by Profi. Sohm that under the new 
code the title to land depends entirely on record, 
or official registration. Al] rights of property in 
land must appear in the Grundbuch, which is open 
to public inspection. Rights not entered here may 
be lost, for purchasers can deal in safety with own- 
ers of record, whether they be the rightiul owners 
or not. 


the 


From Prof. Sohm’s account, we judge that 
* Grundbuch”’ constitutes a ccmplete record, 
and that it will not be necessary, as it is here, to 
examine the records of probate and other courts 
as well as those of the registrar of deeds. If our 
impression is correct, the German system resem- 
bles that which has been developed in the Austral- 
ian colonies, and which is commonly known here 
the Torrens system. Theoretically, at least, no 
mcre satisfactory scheme for establishing title to 
real estate has been devised. As to rights of in- 
lieritance, what we accomplish by letters of admin- 
be 
certificate of inheritance.” 
certificate 


istration will effected in 


Germany by the 
The possessor of this 
is conclusively presumed to represent 
the decedent. 

There are many particulars in which this code 
differs from our own body of law, and it does not 
undertake to supersede all the existing laws of the 
German Empire. Its regulations are not to con- 
flict with certain classes of laws which have potiti- 
cal relations. There are imperia’ laws intended to 
the condition of and 
provincial laws which may be described as agra- 


affect laborers as a class, 


tian. These Prof. Sohm compares with the Jus 
the the code is the Jus 
The intercourse of the with 
cther peoples created their commercial code, and 
it is intercourse and exchange that have shaped 
that of the Germans. Its provisions signify that 
trade is to be facilitated; that exchange is not to 


Civile of Romans; new 


Gentium. Romans 
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be hampered by unregulated and latent claims of 
ownership. If this code is to be construed with 
the enlightened spirit displayed by Prof. Sohm in 
his exposition of it, it cannot fail to become a boon 
to merchants and a gain to civilization. —N. Y. 
Evening Post. 





JUDGEOMANIA. 
6¢ | F men were horses, beggars would ride,” 
And tramps become sailors, were wine in 
the tide; 
And all would be changed if “ if” we could clench, 
So here’s what I’d do, 
Were I on the bench. 


The lawyers I’d greet with “ How-do, old chap; 
Yes, yes, I’ve forgotten that legal scrap; ” 
’Twixt bench and bar there’s no wid’ning trench, 
I'd treat all as friends, 

Were I on the bench. 


I’d be gracious to all, so drop your reserve; 
I'd talk so a man wouldn't lose all his nerve; 
I’d award liberal fees — no cause to retrench; 
There’d be money galore, 

Were I on the bench. 


Res inter alios acta (translated, 
Things between others were demonstrated); 
I’d abolish all Latin, and also the French; 
There’d be English alone, 

Were I on the bench. 


If a case took two hours or longer to try 
(For talking is bound to make a man dry), 
A recess we'd take, our thirst we would quench; 
I’d guard well your health, 
Were I on the bench. 


If counsel were young and apt to be beat, 
I’d beckon him up to the judge’s seat, 
And give him advice so success he could wrench; 
Now would you be happy 
Were I on the bench? 


I’d abolish opinions if made at great length; 
They take up so much of a law student’s strength; 
Then law’d be a mistress and no ugly wench, 
But all with this /F 
Were I on the bench. 
Harry A. BLOOMBERG. 
N. Y. University Law ScHoo.. 


——_>—___—_— 


Legal Hotes. 





Attorney-General Akin, of Illinois, in an opinion 
given to William Rodenberger, holds that in order 
for a person to be eligible to the office of state’s 
attorney it is not necessary that he be a licensed 








attorney; that there is nothing in the Constitution 
or laws of the State which requires that a license 
to practice law must have been obtained before a 
person can become eligible to the office of state's 
attorney. 

The department of state at Washington has re- 
ceived a cablegram from Mr. Iddings, the charge 
of the United States embassy at Rome, stating that 
Diblasi, the murderer of Ellis, had been sentenced 
to six years in prison. Diblasi killed Ellis, who 
was a health officer in Boston, owing to Ellis’ 
attempt to enforce sanitary regulations. He fled 
to Italy and the Italian government refused to 
surrender him on extradition proceedings because 
he was an Italian subject. They did agree, how- 
ever, to try the man in Italy for murder, and the 
conviction has just been obtained on evidence 
supplied by the Massachusetts authorities, making 
a case almost without precedent in international 
law. 


a 


English Aotes. 

“Legal advice upon all matters free, by a city 
solicitor, on a sum agreed upon to cover costs and 
charges, undertaken. Address, The Equality Legal 
Aid Society, etc.” This advertisement is certainly 
not explicit, but it served to attract a resident of 
Dover, at whose instance the city solicitor was 
brought before the magistrate at the Guildhall to 
show cause why he should not deliver up three 
letters which had been placed in his custody. We 
are not concerned with the merits of the case, but 
we do agree with the magistrate that it is “an ex- 
traordinary thing that a solicitor should advertise 
in this way.” The Incorporated Law Society, 
which may safely be said to share this view, ought 
to consider whether the time has not arrived for it 
to take measures to make public its disapprobation 
of such practices. — Law Journal (London). 

The Court of Appeal, as was generally antici- 
pated, have reversed the decision of Mr. Justice 
North in the case of Walter v. Lane ([1899] 68 
Law J. Rep. Chanc. 736). The learned judge held 
that a reporter who takes down a speech in short- 
hand, transcribes and corrects it, and then pub- 
lishes it, has copyright in his own report, by virtue 
of the work done in producing it. There can be 
no doubt that the Court of Appeal are right in 
overruling this view of the law. The Copyright 
Act was intended to protect authors, and not re- 
porters. Whether reporters are entitled to a 
greater measure of protection than they at present 
enjoy is, as the master of the rolls pointed out, an 
arguable question. But the contention that the 


legislature has already put them, under circum- 
stances sttch as existed in Walter v. Lane, on the 
same footing as authors is quite untenable. — 
Law Journal (London). 








